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STATEMENT OF JURISDICTION
This
Utah
the

Court

has

jurisdiction

of this appeal under

Code Section 78-2a-3(2)(f) since this is an appeal from
District

Court in a criminal case not involving a first

degree or capital felony.
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
1.

Should

conversation

between

recorded

agents

by

the

tape

defendant
of

the

recording
and

state

Mr.

of the telephone
Murphyr which was

have been excluded from

evidence at the trial of this case?
2.
recording

Should
of

the

statements

potentially

made

by

Mr.

exculpatory
Murphy

have

tape
been

admitted into evidence at the trial of this case?
3.
instruction
a

benefit

commit

the

Should

the

Court

have

given

a

cautionary

to the jury regarding a witness who had received
for his cooperation in assisting the defendant to
act

and for his testimony against the defendant

at trial?
STATUTES
Utah Code Section 77-23a-4(2)(h)
A person acting under color of law may intercept a
wire, electronic, or oral communication if that
person is a party to the communication or one of
the parties to the communication has given prior
consent to the interpretation.
Utah Code Section 77-23a-10
See copy of statute attached hereto.
Utah Rules of Evidence 1001 et seq.
See copies attached hereto.
1

STATEMENT OF THE CASE
In

this

Distribution

of

case,

a

the

defendant

Controlled

was

Substance,

a

convicted
third

of

degree

felony

and

degree

felony at a trial conducted before a jury on July 23,

1989,

in

County,
term
of

Distribution of a Controlled Substance, a second

the

Utah.

Eighth

Judicial

District

Court,

Duchesne

The Court later sentenced the defendant to a

of 1 to IS years on the second degree felony and a term
0

to

5

years

on

the

third

degree

felony

with the

sentences to run concurrently.
STATEMENT OF FACTS
The
defendant
witness

events

occurred
for

purchases

the

of

testified
during

state,

marijuana

purchase

occurred

on

occurred

on

11,

Foote,
1988,

an
at

July

agent

of

July,

approximately

at

trial concerning the

1988.

Patrick Murphy, a

testified

that

from

defendant.

July

the

he

had

made two
The

first

2, 1988 and the second purchase

1988.

the

to

Tr. p. 42, 45, 76, 83. Jerry

state,
7:45

testified that on July 2,

p.m.,

Pat

Murphy

contacted

defendant

by telephone to arrange the purchase of marijuana.

The

was

by

call

the police.

recorded,
admitted
16-22.

made from the police station and was recorded
Mr. Murphy was aware that the call was being

however
into

No

the

evidence

defendant

was

not.

The

over defendant's objection.

tape was
Tr. p.

Court order was obtained prior to tape recording

the telephone conversation. Tr. p. 33.
2

In
were
in

May

of

1989,

Mr. Murphy made statements which

recorded on a tape which were contrary to his testimony
Court.

Tr. p. Ill, 119.

Sabrina Hawkins, a witness for

the

defendant,

and

that

she

received

the

tape and that she later turned it over to

the

attorney

for

the defendant. Tr. p. 128, 129, 131. The

the

state

the

attorney

for

stipulated
the

Tr.

that

it

p.

that
p.
have

Wayne

that

the

tape

he

Embleton,
received

listened

Mr.

he

and the attorney for the defendant

Moyes

to

a

witness

for

the state,

the tape from the attorney for

it

and later delivered it to Duane

testified

that he received the tape and

brought it to Court with him when he testified. Tr.

121.

At

the

trial, the attorney for the defendant tried to

Court admit the tape into evidence.

not

allow the tape into evidence.

the

defendant

that

from Sabrina Hawkins and

over to the attorney for the state the next day.

state

Moyes.

She also testified that

the record would show that the attorney for

received

133.

testified
the

tape was not edited.

defendant

turned

testified that she heard the tape being made

he

wanted

could

concerning

Mr.

refresh

it.

The

Further, the attorney for

Murphy

his

The Court did

memory

to listen to the tape so
and

be cross-examined

Court also denied that request. Tr. p.

133.
At
witness
aluminum.
against

for

trial, the evidence indicated that Mr. Murphy, a
the

state,

had

been

caught with some stolen

Tr. p. 16. The charges which could have been made
Mr.

Murphy

were

not
3

pressed

in exchange for his

cooperation
defendant

in
and

setting
in

up

the

testifying

drug

purchases

at the trial.

from

the

Tr. p. 17, 31,

43.
When
counsel
case

instructions

were

being

presented

by

to the Court for approval prior to submission of the
to

the

instruction

jury,

that

with

greater

that

in

the

jury

counsel

Mr.

extent

receipt

to

of

defendant

requested

an

Murphy's testimony should be examined

caution

evaluating

for

than

his

which

that of ordinary witnesses; and

testimony the jury should consider

it

may

have

been influenced by the

benefits from the government.

The Court recused

to give that instruction. Tr. p. 170, 171, 172.
SUMMARY OF ARGUMENTS
The
Patrick

tape

recording

of

a

conversation

between

Murphy and the defendant introducted by the state at

trial

should

state

did

not have been admitted into evidence since the

not

obtain

a

court order pursuant to Utah Code

Section 77-23a-10.
The

potentially

Patrick

Murphy,

admitted

into

made

the

by

a

exculpatory tape recording made by

witness

for the state, should have been

evidence to allow the jury to hear statements
defendant

that were contrary to those he made

during the trial.
The

cautionary

defendant

should

Murphy's

testimony

have

jury
been

should

instruction

given
have

to

the

proposed

jury since Mr.

been examined with greater

caution as he received a benefit for his testimony.
4

by

ARGUMENT
I.
PATRICK

THE

MURPHY

TAPE

RECORDING

OF

A CONVERSATION BETWEEN

AND THE DEFENDANT INTRODUCED BY THE STATE AT

TRIAL SHOULD NOT HAVE BEEN ADMITTED INTO EVIDENCE.
At
telephone

was

iniated

Murphy

trial

of

conversation

defendant
was

the

as

Department

between

admitted
by

the

their

conversation.

into

a

from

tape

The

Patrick

evidence.

Roosevelt

agent

and

this case, a tape recording of a

City
the

was

and

the

The telephone call

Police, using Patrick

Roosevelt

recording

recording

Murphy

was

City
made

Police
of

the

admitted under Utah Code

Section 77-23a-4 (2) (h).
The

Court

ignored

the

requirements

of Utah Code

Sections

77-23a-8 and 77-23a-10 which generally require that

a

order

court

intercepted.
emergency.
other

be
There

In

this

assertion

allowed

obtained before the communication can be

that

are

exceptions

case,

in

the

case

of

an

there has been no allegation or

an emergency existed which would have

the state to proceed as it did without a prior court

order being issued by the Court.
Since
the

telephone

defendant

no court order was obtained, the recording of
conversation

between

Patrick Murphy and the

was illegal and should not have been admitted into

evidence

at

the

trial

of

this

case.

Utah Code Section

77-23a-7.
II.
PATRICK

THE

MURPHY,

TAPE
A

RECORDING

WITNESS

OF

STATEMENTS

MADE

BY

FOR THE STATE, SHOULD HAVE BEEN
5

ADMITTED INTO EVIDENCE.
At
to

the

introduce

Murphy

into evidence a tape of statements made by Mr.

which

contradicted

Alternatively,
to

Mr.

Court

trial of this case, the defendant attempted

the

testimony

given in Court.

defendant wanted to have the tape played

Murphy as an aid in cross-examining Mr. Murphy.

denied

made

one

next

day.

both

requests of the defendant.

The

The tape was

evening and was turned over to Sabrina Hawkins the
Ms.

Hawkins turned the tape over to defendant's

attorney

who

gave

attorney

for

the

Roosevelt
who

his

to

the attorney for the state.

The

state turned it over to an officer of the

Police

brought

it

Department who delivered it to Duane Moyes

it

to

Court

with him.

Ms. Hawkins testified

that the tape had not been edited.
The
evidence

Court

to

show

inconsistant

that

have
the

allowed
witness

the
had

tape
made

into
prior

statements that were potentially exculpatory to

the

defendant.

the

tape

in

discretion

should

The failure of the Court to allow the use of

cross

examining

Mr.

Murphy

was an abuse of

by the Court and a denial of defendant's right to

cross-examine under the Utah and federal constitutions.
III.
TESTIMONY

THE

OF

MR.

CAUTIONARY
MURPHY,

A

INSTRUCTION

REGARDING

THE

WITNESS FOR THE STATE, SHOULD

HAVE BEEN GIVEN TO THE JURY BY THE JUDGE.
At
proposed

the

that

a

conclusion
jury

of

the

instruction

Murphy which read as follows:
6

trial,
be

the

defendant

given regarding Mr.

You have heard the testimony that Patrick Murphy
a witness has received benefits from the government
in connection with this case. You should examine
Patrick Murphy's testimony with greater caution
than that of ordinary witnesses. In evaluating
that testimony you should consider the extent to
which it may have been influenced by the receipt
of benefits by the government.
The
1215
the

(Utah

for

various
the

gave

an

for

of

State

v Schreuder , 726 P. 2d

that
had

a

In that case,

jury instruction which stated that

been granted immunity from prosecution

crimes and the jury was to view their testimony

utmost scrutiny and caution. The
instruction

received

in

held

persons

with

case

1986) dealt with a similar issue.

Court

certain

Utah

certain

which

stated

promises

from

that

Schreuder

court

the witnesses had

the prosecutor in exchange

their testimony and that the jury may consider this fact
weighing

case,

no

that

the

the

credibility

instruction

at

of

all

their testimony.

In this

was given regarding the fact

state had declined to press charges against Murphy

in exchange for his assistance and testimony in this case.
Other
that
v

faced

with

this

question have held

such a cautionary instruction should be given. William

State

513

courts

P.

, 734 P. 2d 700 (Nev. 1987).
2d 1318 (Okla. 1973).

(Alaska 1978).

Evans v State , 574 P. 2d 24

State v Nelson ,

731 P. 2d 788 (Idaho App.
Failure

Roquemore v State ,

by

the

1986).
Court

to

cautionary jury instruction was error.
7

give

the

requested

CONCLUSION
Because
first
and

tape
not

judgment

of

errors

recording,
giving

previously

the

by

the

excluding
cautionary

entered

by

Court in admitting the

the second tape recording
jury

instruction,

the District Court in this

matter should be reversed and a new trial date set.
DATED this _ £ _ ^ a y of January, 1990.

Anthony J/, /qmiulary
Attorney 'fqr' Appellant
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UTAH CODE OF CRIMINAL PROCEDURE

a judge of competent jurisdiction for an order for an
interception of wire, electronic, or oral communications by any law enforcement agency of the state or of
any political subdivision t h a t is responsible for investigating the type of offense for which the application
ii made.
(2) The judge may g r a n t the order in conformity
with the required procedures when:
(a) the interception sought may provide or h a s
provided evidence of the commission of the offense of murder, kidnapping, gambling, robbery,
bribery, extortion, or dealing in narcotic drugs,
marihuana, or other dangerous drugs, or other
offense dangerous to life, limb, or property, and
the offense is punishable by imprisonment for
more than one year; or
(b) the interception sought may provide or has
provided evidence of a conspiracy to commit any
of the offenses under Subsection (2)(a).
1989
77-23a-9. Disclosure or u s e of intercepted information.
(1) Any investigative or law enforcement officer
who, by any means authorized by this chapter, has
obtained knowledge of the contents of any wire, electronic, or oral communication, or evidence derived
from any of these, may disclose those contents to another investigative or law enforcement officer to the
extent that the disclosure is appropriate to the proper
performance of the official duties of the officer making or receiving the disclosure.
(2) Any investigative or law enforcement officer
who, by any means authorized by this chapter, has
obtained knowledge of the contents of any wire, electronic, or oral communication or evidence derived
from any of them may use those contents to the extent the use is appropriate to the proper performance
of his official d u t i e s
(3) Any person who h a s received, by any means
authorized by this chapter, any information concerning a wire, electronic, or oral communication or evidence derived from any of them intercepted in accordance with this chapter may disclose the contents of
that communication or the derivative evidence while
giving testimony under oath or affirmation in any
proceeding held under the authority of the United
States or of any state or political subdivision.
(4) An otherwise privileged wire, electronic, or oral
communication intercepted in accordance with, or in
violation of, the provisions of this chapter does not
lose its privileged character.
(5) When/an investigative or law enforcement officer, while engaged in intercepting wire, electronic, or
oral communications in the m a n n e r authorized, intercepts wire, electronic, or oral communications relating to. offenses other t h a n those specified in the
order of authorization or approval, the contents, and
evidence derived from the contents, may be disclosed
or used as provided in Subsections (1) and (2). The
contents and any evidence derived from them may be
used under Subsection (3) when authorized or approved by a judge of competent jurisdiction, if the
judge finds on subsequent application t h a t the contents were otherwise intercepted in accordance with
this chapter. The application shall be made as soon as
p/acticable.
1988
77-23a-10.

Application for order — Authority of
order — E m e r g e n c y action — Applica-

77-23a-10

(1) Each application for an order authorizing or approving the interception of a wire, electronic, or oral
communication shall be made in writing, upon oath
or affirmation to a judge of competent jurisdiction,
and shall state the applicant's authority to make the
application. Each application shall include:
(a) the identity of the investigative or law enforcement officer m a k i n g the application, and the
officer authorizing the application;
(b) a full and complete statement of the facts
and circumstances relied upon by the applicant
to justify his belief t h a t an order should be issued, including:
(i) details regarding the particular offense
t h a t has been, is being, or is about to be committed;
(ii) except as provided in Subsection (12),
a particular description of the n a t u r e and location of the facilities from which or the
place where the communication is to be intercepted;
(iii) a particular description of the type of
communication sought to be intercepted; and
(iv) the identity of the person, if known,
committing the offense and whose communication is to be intercepted;
(c) a full and complete statement as to whether
other investigative procedures have been tried
and failed or why they reasonably appear to be
either unlikely to succeed if tried or too dangerous;
(d) a statement of the period of time for which
the interception is required to be maintained,
and if the investigation is of a n a t u r e t h a t the
authorization for interception should not automatically terminate when the described type of
communication has been first obtained, a particular description of facts establishing probable
cause to believe that additional communications
of the same type will occur thereafter;
(e) a full and complete statement of the facts
concerning all previous applications known to
the individual authorizing and the individual
making the application, made to any judge for
authorization to intercept, or for approval of interceptions of wire, electronic, or oral communications involving any of the same persons, facilities, or places specified in the application, and
the action taken by the judge on each application;
(f) when the application is for the extension of
an order, a statement setting forth the results so
far obtained from the interception, or a reasonable explanation of the failure to obtain results;
and
(g) additional testimony or documentary evidence in support of the application as the judge
may require.
(2) Upon application the judge may enter an ex
parte order, as requested or as modified, authorizing
or approving interception of wire, electronic, or oral
communications within the territorial jurisdiction of
the state if the judge determines on the basis of the
facts submitted by the applicant that.
(a) there is probable cause for belief t h a t an
individual is committing, nas committed, or is
about to commit a particular offense under Section 77-23a-8;

(c) normal investigative procedures have been
tried and have failed or reasonably appear to be
either unlikely to succeed if tried or too dangerous; and
(d) except under Subsection (12), there is probable cause for belief that the facilities from which
or the place where the wire, electronic, or oral
communications are to be intercepted are being
used, or are about to be used, in connection with
the commission of the offense, or are leased to,
listed in the name of, or commonly used by that
person.
(3) Each order authorizing or approving the interception of any wire, electronic, or oral communication
shall specify:
(a) the identity of the person, if known, whose
communications are to be intercepted;
(b) except as provided in Subsection (12), the
nature and location of the communications facilities as to which, or the place where, authority to
intercept is granted;
(c) a particular description of the type of communication sought to be intercepted, and a statement of the particular offense to which it relates;
(d) the identity of the agency authorized to intercept the communications, and of the persons
authorizing the application; and
(e) the period of time during which the interception is authorized, including a statement as to
whether the interception shall automatically terminate when the described communication has
been first obtained.
(4) An order authorizing the interception of a wire,
electronic, or oral communication shall, upon request
of the applicant, direct that a provider of wire or electronic communications service, landlord, custodian,
or other person shall furnish the applicant forthwith
all information, facilities, and technical assistance
necessary to accomplish the interception unobtrusively and with a minimum of interference with the
services that the provider, landlord, custodian, or person is according the person whose communications
are to be intercepted. Any provider of wire or electronic communications service, landlord, custodian,
or other person furnishing the facilities or technical
assistance shall be compensated by the applicant for
reasonable expenses involved in providing the facilities or systems.
(5) (a) An order entered under this chapter may
not authorize or approve the interception of any
wire, electronic, or oral communication for any
period longer than is necessary to achieve the
objective of the authorization, but in any event
for no longer than 30 days. The 30-day period
begins on the day the investigative or law enforcement officer first begins to conduct an interception under the order, or ten days after the
order is entered, whichever is earlier.
(b) Extensions of an order may be granted, but
only upon application for an extension made under Subsection (1), and if the court makes the
findings required by Subsection (2). The period of
extension may be no longer than the authorizing
judge considers necessary to achieve the purposes
for which it was granted, but in no event for longer than 30 days.
(c) Every order and extension shall contain a
provision that the authorization to intercept
shall be executed as soon as practicable, shall be
conducted so as to minimize the interception of
communications not otherwise subject to interception under this chapter, and must terminate

upon attainment of the authorized objective, or in
any event within 30 days.
(d) If the intercepted communication is in i
code or foreign language, and an expert in thai
foreign language or code is not reasonably avail
able during the interception period, the minimi*
ing of the interception may be accomplished a?
soon as practicable after the interception.
(e) An interception under this chapter may be
conducted in whole or in part by government per
sonnel or by an individual under contract with
the government and acting under supervision of
an investigative or law enforcement officer authorized to conduct the interception.
(6) When an order authorizing interception is en
tered under this chapter, the order may require m
iports to be made to the judge who issued the order.
showing what progress has been made toward
achievement of the authorized objective and the need
for continued interception. These reports shall be
made at intervals the judge may require.
(7) Notwithstanding any other provision of tht?
chapter, any investigative or law enforcement office?
who is specially designated by either the attorn*
general of the state, an assistant attorney general, i
county attorney, or a deputy county attorney ma»
intercept wire, electronic, or oral communication if a*
application for an order approving the interception »
made in accordance with this section and within 4*
hours after the interception has occurred or begins tr
occur, when the investigative or law enforcement ofB
cer reasonably determines that:
(a) an emergency situation exists that ID
volves:
(i) immediate danger of death or serioo
physical injury to any person;
(ii) conspiratorial activities threatening
the national security interest; or
(iii) conspiratorial activities characterise
of organized crime, that require a wire, elet
tronic, or oral communication to be inter
cepted before an order authorizing intercep
tion can, with diligence, be obtained; and
(b) there are grounds upon which an order
could be entered under this chapter to authont
the interception.
(8) (a) In the absence of an order under Subsecti«
(7), the interception immediately terminate
when the communication sought is obtained*
when the application for the order is denied
whichever is earlier.
(b) If the application for approval is denied. <r
in any other case where the interception is terra
nated without an order having been issued, tht
contents of any wire, electronic, or oral commur*
cation intercepted shall be treated as havit
been obtained in violation of this chapter, and if
inventory shall be served as provided for in $&
section (9) (d) on the person named in the appi>
cation.
(9) (a) The contents of any wire, electronic, or ort
communication intercepted by any means autl*
rized by this chapter shall, if possible, be re
corded on tape or wire or other comparable it
vice. The recording of the contents of any wirt
electronic, or oral communication under this r-*
section shall be done so as to protect the recrri
ing from editing or other alterations. Imme£
ately upon the expiration of the period of an *
der, or extension, the recordings shall be ma*
available to the judge'issuing the order a*
sealed under his directions. Custody of the re
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cordings shall be where the judge orders. The recordings may not be destroyed, except upon an
order of the issuing or denying judge. In any
event, it shall be kept for ten years. Duplicate
recordings may be made for use or disclosure under Subsections 77-23a-9(l) and (2) for investigations. The presence of the seal provided by this
subsection, or a satisfactory explanation for the
absence of one, is a prerequisite for the use or
disclosure of the contents of any wire, electronic,
or oral communication or evidence derived from
it under Subsection 77-23a-9(3).
(b) Applications made and orders granted under this chapter shall be sealed by the judge. Custody of the applications and orders shall be where
the judge directs. The applications and orders
shall be disclosed only upon a showing of good
cause before a judge of competent jurisdiction
and may not be destroyed, except on order of the
issuing or denying judge. But in any event they
shall be kept for ten years.
(c) Any violation of any provision of this subsection may be punished as contempt of the issuing or denying judge.
(d) Within a reasonable time, but not later
than 90 days after the filing of an application for
an order of approval under Subsection
77-23a-10(7) that is denied or the termination of
the period of an order or extensions, the issuing
or denying judge shall cause to be served on the
persons named in the order or the application,
and other parties to the intercepted communications as the judge determines in his discretion is
in the interest of justice, an inventory, which
shall include notice of:
(i) the entry of the order or application;
(ii) the date of the entry and the period of
authorization, approved or disapproved interception, or the denial of the application;
and
(iii) that during the period wire, electronic, or oral communications were or were
not intercepted.
(e) The judge, upon filing of a motion, may in
his discretion make available to the person or his
counsel for inspection the portions of the intercepted communications, applications, and orders
the judge determines to be in the interest of justice. On an ex parte showing of good cause to a
judge of competent jurisdiction the serving of the
inventory required by this subsection may be
postponed.
(10) The contents of any intercepted wire, electronic, or oral communication, or evidence derived
from any of them, may not be received in evidence or
otherwise disclosed in any trial, hearing, or other proceeding in a federal or state court unless each party,
not less than ten days before the trial, hearing, or
proceeding, has been furnished with a copy of the
court order, and accompanying application, under
which the interception was authorized or approved.
This ten-day period may be waived by the judge if he
finds that it was not possible to furnish the party
with the above information ten days before the trial,
hearing, or proceeding and that the party will not be
prejudiced by the delay in receiving the information.
(11) (a) Any aggrieved person in any trial, hearing, or proceeding in or before any court, depart-

77-23a-10

oral communication, or evidence derived from
any of them, on the grounds that:
(i) the communication was unlawfully intercepted;
(ii) the order of authorization or approval
under which it was intercepted is insufficient on its face; or
(iii) the interception was not made in conformity with the order of authorization or
approval.
(b) The motion shall be made before the trial,
hearing, or proceeding unless there was no opportunity to make the motion or the person was not
aware of the grounds of the motion. If the motion
is granted, the contents of the intercepted wire,
electronic, or oral communication, or evidence
derived from any of them, shall be treated as
having been obtained in violation of this chapter.
The judge, upon the filing of the motion by the
aggrieved person, may in his discretion make
available to the aggrieved person or his counsel
for inspection portions of the intercepted communication or evidence derived from them as the
judge determines to be in the interests of justice.
(c) In addition to any other right to appeal, the
state or its political subdivision may appeal from
an order granting a motion to suppress made under Subsection (a), or the denial of an application
for an order of approval, if the attorney bringing
the appeal certifies to the judge or other official
granting the motion or denying the application
that the appeal is not taken for the purposes of
delay. The appeal shall be taken within 30 days
after the date the order was entered and shall be
diligently prosecuted.
(12) The requirements of Subsections (l)(b)(ii), and
(2)(d), and (3)(b) of this section relating to the specification of the facilities from which, or the place where,
the communication is to be intercepted do not apply
if:
(a) in the case of an applicant regarding the
interception of an oral communication;
(i) the application is by a law enforcement
officer and is approved by the state attorney
general, a deputy attorney general, a county
attorney, or a deputy county attorney;
(ii) the application contains a full and
complete statement of why the specification
is not practical, and identifies the person
committing the offense and whose communications are to be intercepted; or
(iii) the judge finds that the specification
is not practical; and
(b) in the case of an application regarding wire
or electronic communication;
(i) the application is by a law enforcement
officer and is approved by the state attorney
general, a deputy attorney general, a county
attorney, or a deputy county attorney;
(ii) the application identifies the person
believed to be committing the offense and
whose communications are to be intercepted,
and the applicant makes a showing of a purpose, on the part of that person, to thwart
interception by changing facilities; and
(iii) the judge finds that the purpose has
been adequately shown.
(13) (a) An interception of a communication under

where, the communication is to be intercepted is
ascertained by the person implementing the interception order.
(b) A provider of wire or electronic communications service t h a t has received an order under
Subsection (12)(b) may move the court to modify
or quash the order on the ground t h a t its assistance with respect to t h e interception cannot be
performed in a timely or reasonable fashion. The
court, upon notice to the government, shall decide the motion expeditiously.
1989
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Civil r e m e d y for unlawful interception — Action for relief.
(1) Except under Subsections 77-23a-4(3), (4), and
(5), a person whose wire, electronic, or oral communication is intercepted, disclosed, or intentionally used
in violation of this chapter may in a civil action recover relief as appropriate from the person or entity
that engaged in the violation.
(2) In an action under this section appropriate relief includes:
(a) preliminary and other equitable or declaratory relief as is appropriate;
(b) damages under Subsection (3) and punitive
damages in appropriate cases; and
(c) a reasonable attorney's fee and reasonably
incurred litigation costs.
(3) (a) In an action under this section, if the conduct in violation of this chapter is t h e private
viewing of a private satellite video communication t h a t is not scrambled or encrypted, or if the
communication is a radio communication t h a t is
transmitted on frequencies allocated under Subpart (D), P a r t 74, Rules of the Federal Communications Commission, t h a t is not scrambled or
encrypted, and the conduct is not for a tortious or
illegal purpose or for purposes of direct or indirect commercial advantage or private commercial gain, the court shall assess damages as follows:
(i) if the person who engaged in the conduct has not previously been enjoined under
Subsection 77-23a-4(ll) and has not been
found liable in a prior civil action under this
section, the court shall assess the greater of
the sum of actual damages suffered by the
plaintiff, or the statutory damages of not less
t h a n $50 nor more t h a n $500;
(ii) if on one prior occasion the person who
engaged in the conduct has been enjoined
under Subsection 77-23a-4(ll) or h a s been
liable in a civil action under this section, the
court shall assess the greater of the sum of
actual damages suffered by the plaintiff, or
statutory damages of not less t h a n $100 and
not more t h a n $1,000;
(b) in any other action under this section, the
court may assess as damages whichever is the
greater of:
(i) the sum of the actual damages suffered
by the plaintiff and any profits made by the
violator as a result of the violations; or
(ii) statutory damages of $100 a day for
each day of violation, or $10,000, whichever
is greater.
(4) A good faith reliance on any of the following is
a complete defense against any civil or criminal action brought under this chapter or any other law:
(a) a court order, a warrant, a grand jury subpoena, a legislative authorization, or a statutory
authorization;

(b) a request of an investigative or law enforcement officer under Subsection 77-23a-10(7)v
or
/
(c) a good faith determination that Section
77-23a-4 permitted the conduct complained of.
(5) A civil action under this section may not be
commenced later t h a n two years after the date upom
which the claimant first h a s a reasonable opportunity
to discover the violation.

(6) The remedies and sanctions described in this
chapter regarding the interception of electronic communications are the only judicial remedies and sanctions for nonconstitutional violations of this chapter
involving these communications.
m
77-23a-12. Enjoining a violation — Civil action
by attorney general.
(1) When it appears t h a t a person is engaged or is
about to engage in any act t h a t constitutes or will
constitute a felony violation of this chapter or is otherwise prohibited by this chapter, the attorney general may initiate a civil action in a district court of
the state to enjoin the violation.
(2) The court shall proceed as soon as practicable to
the hearing and determination of the action and ma*
at any time before final determination enter a restraining order or prohibition, or take other action a«
warranted to prevent a continuing and substantial
injury to the state or to any person or class of persons
for whose protection the/ action is brought.
(3) A proceeding under this section is governed br
the U t a h Rules of Civil Procedure, except if an infer
mation has been filed, or an indictment has been returned against the respondent, discovery is governed
by the U t a h Rules of Criminal Procedure.
m

77-23a-13. Installation of device when court order required — Penalty.
(1) Except as provided in this section, a person mat
not install or use a pen register or trap or trace device
without previously obtaining a court order under Section 77-23a-15 / , or under federal law.
(2) Subsection (1) does not apply to the use of a pen
register or trap and trace device by a provider of electronic or wire communications services:
(a) relating to the operation, maintenance, and
testing of a wire or electronic communication?
service or to the protection of the rights or prope r t y of the provider, or to the protection of usen
of t h a t service from abuse of service or unlawful
use of service; or
(b) to record t h a t a wire or electronic commu
nication was initiated or completed to protect the
' provider, another provider furnishing service toward the completion of the wire communication
or a user of t h a t service from fraudulent, unlaw
ful, or abusive use of that service; or
(c) when the consent of the user of that service
has been obtained.
(3) A knowing or intentional violation of Subset
tion (1) is a class A misdemeanor.
m
77-23a-14.

Court order for installation — Appli-

cation.
(1) The attorney general, a deputy attorney ger
eral, a county attorney, a deputy county attorney, *
a prosecuting attorney for a political subdivision if
the state, or a law enforcement officer, may mak*
application for an order or extension of an order UP
der Section 77-23a-15 authorizing or approving th»
installation and use of a pen register or trap a^
trace device, in writing and under oath or equivalent
affirmation, to a court of competent jurisdiction.

